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The Taiwan RelationsAct at 30

April 2009 marksthe 30" anniversary of the TRA, thelaw passed by Congressin 1979,
whichcodified USinformal tieswith Taiwan after thebreak of relationswiththe” Republic
of China’ and normalization of relationswith the* People’ s Republic of China.”

On thefollowing pages wefirst discuss how the US commitmentsunder the TRA have
helped Taiwan during the past three decades. Still over time it has become somewhat
anachronigtic: ithaslocked Taiwanintoaninformal rel ationwiththeUS, whichwasperhaps
warranted at thetimeit waspassed. However, sincethen Taiwan hasevolvedinto avibrant
demacracy in which thelarge mgjority of the people want their country to be accepted as
afull and equal member intheinternational community. The TRA and the “One China”
policy have not kept up with this development; on the contrary, they have contributed
to the island’ s continuing international isolation, and thus need to be reassessed.

US commitment to an Asian democracy

The TRA contains important clauses on the determination of Taiwan'’s future by
peaceful means, the provision of defensive armsto Taiwan, and "...maintenance
of US capacity to resist any resort to force or other forms of coercion that would
jeopardizethesecurity, or the social or economic system, of the peopl e of Taiwan."

The TRA also contains an important human rights clause, reaffirming “ the preser-
vation and enhancement of the human rights of all the people on Taiwan” as
objectivesof theUnited States. Thisclausewasparticularly importantinthe 1980s,
when it became a standard reference for those in Congress — such as Senators
Edward M. Kennedy and Claiborne Pell, as well as the Taiwanese-American
community and native Taiwanesetangwai oppositionleadersin Taiwanitself, who
pushed for human rights and democracy on the island.
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Over the past decades, the TRA wasthelegal basisfor continued arms salesto the
island, which served animportant function in keeping an undemocratic Chinaat bay.
It was also an important rational e for maintaining a strong US military capacity in
the East Asiaregion, ready to resist any attempts by Chinato coerce Taiwan and
imposeitsauthoritarian will on the democratic island.

TheUSreadinessto defend Taiwan from Chinese agression wasbest exemplified by the
sending of two aircraft carrier battle groupsto thewaters surrounding Taiwan in March
1996, when Chinaracheted upitsthreatsandintimidationsduring Taiwan’ sfirstfreeand
open presidential elections. After thearrival of the US naval forces, the Chinese sabre
rattling abruptly subsided, but the episode also became one of the drivers for the
acceleration of the Chinese military buildup, which had started afew yearsearlier.

Whilethe Chinesemilitary budget continued at growth ratesof 15-20% per year, Tailwan's
defense has serioudly lagged behind during the past decade, mainly dueto thefact that the
KM T-dominatedlegidaturetimeand agai n bl ocked thepurchaseof defensivearmsfromthe
US, which were promised by President Bush in 2001 when he made his well-known
declaration that the US would do “whatever it takes’ to help defend Taiwan.

Asthe Bush presidency drew to aclose, the Bush Administration, in alast-minute
decision, notified Congresson October 32008 of the approval of approximately half
the package originally proposed. It isnow up to the new ObamaAdministration to
find aconstructiveway forward. Thisisnot madeeasy by thefact that thenew KM T
government of MaYing-jeou is showing itself wishy-washy on Taiwan’ s defense,
preferring to rely on its rapprochement with Chinato maintain peace in the Strait.
However, Chinaisstepping up themilitary pressureontheisland, andiscontinuing
itsmilitary buildup.

Taiwan Communiqué comment: Against the background of the present situation, it
is essential that the Obama Administration makes clear that it will stick to its
commitments under the TRA to help defend Taiwan in the face of Chinese military
threats. Any wavering will be interpreted by China as a sign of weakness, and an
unwillingness to defend the democratic island.

Atthesametime, itisimportant to pay attention to several important clauseswhich
have been neglected, certainly in recent years. One of these is the human rights
clause, which statesthat “ The preservation and enhancement of thehuman rights
of all the people on Taiwan are hereby reaffirmed as objectives of the United
States.” This was relevant in 1979, when the Taiwanese still languished under
the KMT’ s martial law, but is equally relevant today, when we are witnessing a
serious erosion of human rights and justice on the island.
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Another important clauseisfound in Section 3303.(d): “ Nothing in this chapter (the
TRA) may beconstrued asabasisfor supportingtheexclusion or expulsion of Taiwan
from continued membership in any international financial institution or any other
international organization.” At the time, Taiwan was a member in a number of
international organizations, and it was therefore emphasized that it should not be
excluded. This is highly relevant now, when a democratic Taiwan wants to gain
membership in international organizations.

Five ar chitects of the 1979 Taiwan Relations Act: Harvey Feldman (State Department),
Senator s Jacob Javits (D-NY) and Claiborne Pell (D-RI) on the top row, and
Congressmen Jim Leach (R-1A) and Lester Wolff (D-NY) on the bottom row

... but perpetuation of “informal” ties

It must beemphasizedthatin 1979theUSdidnot break withthethenKMT regimebecause
it represented “ Taiwan.” Diplomatic tieswere severed because the KM T government
till claimed to represent “ all of China.” In view of the ascendance of the PRC inthe
1960s and 1970s, this had become an untenable position.
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Thus,inthelate 1970s" informal ties’ with* thepeopleof Taiwan” becamethelast-resort
solution. Numerous earlier attempts by the US and other countriesin the 1950s, 1960s
and 1970sto movetowards|ogical and reasonable solutions such as* dual recognition”
and“ One China, one Taiwan” had been blocked by the KMT regimein Taipei. Backin
those days, the PRC was not very strong yet, and it would have been feasible for the
international community to adopt such a solution. However, they were nixed by a
recal citrant Chiang K ai-shek.

Thepresent“OneChina’ policy thushasitsrootsin asituation wheretwo governments
claimed sovereignty over China. The answer of the international community was that
only one government would be recognized as such: until the early 1970s this was the
“ROC” governmentin Taipel, afterwardsthe PRC government in Beijing.

Inthe process of normalization of relationswith China, the PRC attempted to extend its
claim to sovereignty over Taiwan and tried to get other countriesto agree that Taiwan
was" part of China.” Inthenow well-known formul ations, most Western countriesonly
“ acknowledged” or“ took note” of the Chineseposition, but did notinany way “ agree
to” or “recognize’ the claim. S$till, in the “One China” policy which subsegquently
evolved, itincorrectly cameto mean that theisland was somehow part of China, instead
of the original meaning that only one government was recognized.

It isalso important to remember that the native Taiwanese (85% of the population
of theisland) werenot in any way represented in thediscussionson Taiwan’ sstatus.
However, inthe 1980s Taiwan madeitsremarkabl etransitionto democracy, culmi-
natinginthe1992 electionsfor all membersof theL egislative Y uan, andthefirst free
and open presidential electionin 1996.

Thus, in spite of thistranstition to democracy, and the positive contributions made by
the TRA to stability in the Taiwan Strait asindicated above, the TRA and the anachro-
nistic “One China’ policy have served to keep Taiwan in international diplomatic
isolation, and need to be reassessed and modified in a positive direction.

Taiwan Communiquécomment: Inview of itscommitmentsto*” changewecan believe
in”, the Obama Administration isin a good position to break out of the stranglehold
of the outmoded “ One China” policy, and move towards a concept which affirms
Taiwan’ sright to make a free and democratic decision onitsfuture, and itsright to be
afull and equal member of the international community, in accordance with the basic
principle of self-determination as enshrined in the UN Charter.
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This can be done peacefully by emphasizing to China that it isin its own interest to
accept Taiwan asa friendly neighbor, instead of perpetuating thetail end of a Chinese
Civil War in which the Taiwanese had no part. Theend result would be very much like
Canada and the United States coexisting peacefully in spite of the hostility which lay
at the foundation of them taking diverging paths two centuries ago.

* k k k ok ok ok k k ok ok k%

An economic agreement with China?
From CEPA via CECA to ECFA

Duringthepast few weeks, ahot public debateabout apossi bl eeconomi c agreement with
Chinaburstintotheopenin Taiwan. Inmid-February 2009, KMT government officials
announced that they would start negotiations with China with the purpose of signing
such an agreement.

Copyright: Taipei Times

Thedemocraticoppositionof
the DPP and other civic
groupsinTaiwanimmediately
objected that no consulta-
tions had been held, that it
was a highly sensitive issue,
and Taiwan should therefore
have areasonabl e consensus
before proceeding.

Intheinitial discussion, the
agreement was referred to
asCloser Economic Partner-
shipAgreement (CEPA),but M a government: " Look, thecompassnever lies.
whenitwaspointed out that Forward gentlemen!"

the form and structure of

such an agreement was analogous to the — unequal — agreement signed between
Hong Kong and the PRC, the Ma Administration changed the term to Comprehen-
sive Economic Cooperation Agreement (CECA), implying that this represented
equality between the two sides.

Unconvinced, thedemocratic opposition on theisland continued to hammer away at the
proposals, and on 27 March 2009, President Ma made yet another about face, and
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proposed thename Economic Cooperation Framework Agreement (ECFA). Still,inspite
of thenew gloss, MaAdministration official swereat alossonwhat theagreement would
entail, or whether it would fall under WTO guidelinesfor bilateral trade agreements.

Another complication is the relation between this agreement and other upcoming
“ASEAN +X” agreementswhichareintheworks. TheMaAdministrationisarguingthat
withan ECFA, it will beeasier for Taiwanto join such agreements. Opponentssay that
thisisfar from certain, and that even with an ECFA, Chinawill continueitsattemptsto
isolate Talwaninternationally.

The DPP expresses its opposition

Thedemocraticopposition of theDPPandthesmaller Taiwan Solidarity Union continue
to oppose such an agreement under any name, arguing that thereweremultipleproblems
with the agreement of the type being proposed by the Ma Administration:

* Since the PRC insists that such an agreement would be concluded under the
ignominious” OneChina’ principle, it would undermine Taiwan’ ssovereignty, and
deqrade Talwan to the Copyright: Taipei Times
samelevel asHongKong
and Macao. Statements
out of the PRC govern-
ment also indicate that it
perceives such an agree-
ment as a “ step towards
unification”;

*  Whatever its form, it
would be an agreement
between a very large
China and a very small
Tawan: any senseof bal-

ancewould be gone, and o . R
the interests of China  China's”OneChina” principlevs. Taiwan'sCECA

would quickly wipe out those of Taiwan;

*  The present economic recession will in all likelihood have severe repercussionsin
China, including socia unrest. Closer links with China will leave Taiwan more
vulnerableto dumping of Chinesegoods, especially intheagricultural sector, while
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China's cheap labor will undercut Taiwan's workers in the already weakened
traditional industrial sector. The overall effect isthat Taiwan will be dragged along
inthe downward spiral of China seconomic meltdown;

In addition, the Ma Administration signaled that it intended to send the text of a
proposed ECFA to the legislature only for a “review” and not a full approval,
prompting aprotest fromthe (KMT) Speaker of theL egislativeY uan, Mr. Wang Jin-
pyng. TheDPPand othershavearguedthat inview of thefact itisamajor agreement,
it should be subject to a public referendum.

Opinion poll: not under “One China” framework

On12March 2009, theDPPreleased theresultsof apublic opinionpoll conducted earlier
that week. The poll showed that 80 percent of the respondentswere opposed to signing
an ECFA under a“one China” framework. A large majority of the respondents (78.2
percent) also thought the government should first seek a consensus in cross-party
negotiations on an ECFA before engaging in talkswith Chinese officials.

Just morethan one-third of those surveyed said they believed Taiwanwould beexcluded
frominternational tradeif it did not improve economic cooperation with China, while
almost twice as many people disagreed.

A magjority was concerned that an influx of low-priced goods and agricultural productsas
aresult of improving economic cooperation with China would pose a serious threat to
Taiwan's manufacturing industry and cause unemployment to soar, the survey showed.

Almost 90 percent of those surveyed said the agreement should first be subject to
discussion and supervision by thelegislature, whileonly 6.7 percent disagreed. Almost
two-thirdssai d thegovernment should hold areferendum on signing such an agreement,
while 32.3 percent disagreed.

‘Six cents' on atrade agreement with China

By Peter Chow, professor of economicsat the City University of New York. Thisarticle
wasfirst published inthe Taipei Timeson 19 March 2009. Reprinted with permission.

Onthecontroversial issueof theproposed economic cooperationframework agreement
(ECFA) with China, | would liketo offer my “six cents.”

One, the status of signatory, not thetitle of the agreement: The government claimsthe
trade pact is for business, not politics. Anybody with an undergraduate level under-
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standing of international law can see that is not true. Whatever the title is, the most
important issue is the status of the signatory.

What istheexact statusof Taiwaninsigningatradepact with China?lsit" Chinese, Taipel,”
“Separate Customs Territory of Taiwan,” “the Republic of Ching,” “Taiwan” or “Taiwan
(Taipei), China’? Howwill it erode Taiwan’ sdefactoindependence? L eadersmust besure
not to trade off Taiwan’s de facto independence for probable economic benefit as| wrote
earlier (* ECFA posesthreelikely outcomesfor Taiwan,” Taipel Times, March 5, page8).

Two, transparency and democratic procedures: Any trade pact must be transparent,
opento the public and approved by democratic procedures. In view of the polarization
on the issue and its deep impact on the livelihood of Taiwanese people, Taipei needs
to handle the proposed trade pact with more delicate tactics. To ratify the Maastricht
Treaty, many membersof the
EU heldareferendumbefore
they joined, asdid Brazil and
Boliviaonratifying the Free
Trade Areaof the Americas.

Copyright: Taipei Times

Giventhat opinionin Taiwan
is divided, a referendum
would not only consolidate
Taiwan’s democratization
and demonstrate its sover-
eignty to the world commu-
nity, itwouldalsooffer Taipel
abargainingchipasindicated
in my fourth point below.

Three, objectivecost-benefit Mal ng-jeou gover nment: " We'realmostthere.

analyses: Freetradeisatwo-

way street. Any trade pact isa“give and take” with gains in some sectors and |osses
in others. Leaders must not exaggerate the potential gains and hide the losses as they
try to sell the ECFA to the public. An objective cost-benefit analysis on the pact isa
“must.”

Four, bargaining leverage and negotiation strategy: The party that is more eager to
reach an agreement withthe other sideismorelikely to make concessionsand gain less
from the deal, while the one in the driver’ s seat of the negotiation islikely to gain the
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most. Taipel needs to objectively assess all the positive and negative aspects of the
emerging trade blocs under ASEAN Plus Oneand ASEAN Plus Three.

Meanwhile, Taiwan can usetheabove-mentioned referendum procedureasabargaining
chipinitsnegotiation with Beijing while Beijing’ sNational People’sCongressactsas
arubber stamp, thus depriving Beijing from using thistactic.

Five, don’'t underestimatethe exter nalities: Forty percent or more of Taiwan' sexports
are destined for China, and Taiwan has already had an asymmetric trade dependency
on the Chinese market without any formal trade pact. With the ECFA, Taiwan’ strade
with and investment in China will accelerate. That is an intrinsic or hidden cost for
Taiwan. Inadditiontoitsvulnerability of relying on asingle market — putting all eggs
in onebasket — domesticincomeand labor employment will besignificantly affected.
The"factor priceequalization” theory dictatesthat moreof Taiwan’ sinvestmentswould
shiftto Chinaand wageratesin Taiwanwould drop to becomesimilar tothosein China.

Sx, the compensation principle and remedy policy: Freer tradewill result in awinner
and loser. For the aggregate national interest, the total gains from freer trade must be
greater than thetotal loss. The government needsto have a set of “remedy policies’ to
compensate those industries that will suffer from freer trade.

* k k ok ok ok ok kK k Kk Kk Kk K I

Remembering 228

February 28" 2009 marked the 62 commemoration of the“ 228 Incident” in Taiwan. It
refersto the date February 28th 1947, when the arrest of acigarette vendor in Taipei led
to large-scale protests by the native Taiwanese against the corruption and repression
of Chiang Kai-shek’s Chinese Nationalists, who came over from China and occupied
Taiwan “on behalf of the Allied Forces” after Japan’ sdefeat in 1945.

Inthefoll owing daysChiang’ sgovernment secretly sent troopsfrom Chinatotheisland.
The Chinese soldiers started to round up and execute a whole generation of leading
figures, students, lawyers, doctors. It is estimated that at least 28,000 people lost their
livesin the turmoil. During the following four decades, the Chinese Nationalists ruled
Taiwanwithironfist under amartial law, which lasted until 1987.

Thousandsof otherswerearrested andimprisonedinthe*WhiteTerror” campaignwhich
took placein the following four decades. Many of these remained imprisoned until the
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early 1980s. Until the beginning of the 1990s, the events of 1947 were ataboo subject
on theisland. The Kuomintang did not want to be reminded of their dark past, and the
Taiwanese did not dare to speak out for fear of retribution by the KM T’ s secret police.

Themassacreisstill adefiningfactorinthepolitical dividein Taiwan: the Taiwanesesee
it asthehorrific beginning of the Kuomintang’ srepressiveminority rule, and dominance
of the political system at the expense of the native Taiwanese population, which ended
only with the transition to democracy under former President Lee Teng-hui in the late
1980sand early 1990s.

Onthefollowing pageswepresent abrief overview of the commemorationsheld around
theworld, andthenhighlight several unsolved murdersfromthe 1980s, oneof whichalso
occurred on February 28"

Taiwanese around the world commemor ate

Theevent wascommemorated by Taiwanesearound theworld at hundredsof locations,
includingWashingtonDC, New Y ork, LosAngeles, andcitiesin Europe. InTawanitself,
all major citiesheldevents. Morethan 1,000 peopletook partinasit-inrally on Freedom
Plaza in Taipel. The group
formedtheChinesecharacters
“wuwang228” —' Donotfor-
get 228" —toremindthepub-
lic not to forget the tragedy.

Photo: Taipei Times

Prof.ChenYi-shen, thechair-
man of the Taiwan Associa-
tionof University Professors,
the group that organized the
rally, stated: “ Everyone in
this country —not just those
who were killed during the
incident —isa victimof the R
2281Incident, yetweonlygot " Donotforget 228" at Freedom Plazain Taipei

to talk about the incident in

public and tried to find the truth about it after martial law was lifted more than 20 years
ago.” Headded: “ But 20 yearsafter we began our searchfor thetruth, did wefindit? Did
we find out who should take ultimate responsibility? Did we prosecute the culprit?”
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Hereferredtothefact that even after theend of martial law, theKM T hasbeenunwilling
toengageina“truth andreconciliation” processalongthelinesof South Africaor East
Germany, whereby those who were responsiblefor atrocities step forward to acknowl -
edgetheir involvement. Even Cambodiarecently started atrial of oneof thoseresponsible
fortheKillingFields’ of 30yearsago. InTaiwan, noneof thepersonsinthemilitary or Chiang
Kai-shek government responsible for the 228 Massacre were ever brought to justice.

The continuing tension came out into the open when President Ma Y ing-jeou, who did
attend commemorative ceremonies in Taipei and later in the day in Kaohsiung, was
heckled by protesters. President Madid state that “ no apologies or compensation can
bring back the lives of the victims,” but many in Taiwan question hissincerity in view
of thefact that Ma sgovernment istaking stepstorehabilitate Chiang Kai-shek and even
rename Freedom Plazaback to Chiang K ai-shek Square.

Duringaceremony inTaipel, former DPPChairmanLinY i-hsiung, whosemother andtwin-
daughtersweremurdered on2-28in1980(seestory below) toldthe Taipel Times: “ Itisagreat
insult to the Taiwanese people when the government employs abundant resources to
commemoratea manwhoisperceived by most historiansin other countriesasadictator.”

Mahasalso nhot countered moves by membersof his party who cut thefundsfor the 228
Memorial Museum in Taipei, and failed to speak out when aKMT legislator proposed
cancellingthenational 228 Memorial holiday.

Ms. Tsa Ing-wen, chairwoman of theDPPopposition party, wasquoted by the Taipel Times
assaying: “ Wecanforgivehistorical mistakesbut history cannot beforgotten.” Sheadded:
“ Our generation of Taiwanese cannot forget and must tell thenext generation that Taiwan
history experienced such a tragedy, which destroyed so many families.”

Thecloseof the Taipel ceremonieswasfilled withirony where Maand Taipei Mayor Hau
Lung-binjoinedwithmassacrevictims family memberstountiealargewhiteknotabovethe
stage. The knot ceremony was to symbolize reconciliation, but the guests were unable to
untietheknot creatingan awkwardmoment over thedivisionsthat remainin Taiwan’ ssociety
about the massacre and the role of Ma sruling party in the tragedy.

Unsolved murdersfrom the 1980s

Thedate of February 28" isalso apainful reminder of still unsolved political murdersin
Taiwan: onthat datein 1980, the mother and twin-daughtersof Mr. Lin Yi-hsiung were
knifed to death intheir homein Taipei in broad daylight. The home was under 24-hour
police surveillance at the time, as Mr. Lin — a prominent opposition leader who later
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became the chairman of the DPP — wasimprisoned following the Kaohsiung Incident of
December 1979. The Formosa Magazine Incident —asit isalso referred to— became a
turning pointinTaiwan’ shistory andthebeginning of theend of theKM T’ smartial law rule.

Still, tothisday —three decades|ater —the murdershave not been resolved, asthosewho
wereresponsible(almost certainly membersof thesecret policeor itsaccomplices) have
not been brought to justice.
Investigations during the
DPPAdministrationof Presi-
dent Chen Shui-bian were
stonewalledby ajudicia sys-
tem and a police apparatus
still permeated by KM T sup-
porters not interested in
bringing the matter to the
surface. Inspiteof somepro-
nouncementsduring hiselec-
tion campaign that hewould
get “to the bottom” of the
matter, President Ma Ying-
jeou has done little during

hisfirstyearinofficetobring
themattertoacloseandpros- Lin Yi-hsiung(R) and hisfamilyin 1979, before

ecute those responsible. hismother and twin-daughter sweremurdered

A second unsolved murder casefromtheearly 1980sisthat of Carnegie-Mellon professor
Chen Wen-cheng, ayoung statistics scholar teaching at Carnegie-Mellon University in
Pittsburgh. Inearly July 1981, Professor Chen wasvisiting hishomeland, together with
hiswife and young child.

Hewas called in for questioning about his political activitiesin the US by the Taiwan
Garrison Command. Thenext day —3July 1981 — hisbody wasfound nexttoabuilding
at National TailwanUniversityinTaipei. Thebody hadthirteen brokenribs, abroken spine
and numerousother internal and external injuries, which had beeninflicted by beatings.

After the casereceived wideinternational attention, the Kuomintang authoritiestried to
suggest that it was “either suicide or accident.” The evidence proved otherwise: an
Americanforensicpathologist, Dr. Cyril Wecht—whotravel edto Taiwantogether with
acolleague of Dr. Chen to investigate the case—concluded that Dr. Chenwasavictim
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of homicide, and that hisdeath was caused by being dropped from an upper floor of the
fireescapewhileunconscious (see*“Murder in Taiwan”, American Journal of Forensic
Medicine and Pathology, June 1985).

However, inspiteof thewide
international attentioninthe
foreign press, and the strong
effortsby the U.S. Congress
andby Carnegie-MellonUni-
versity president Richard M.
Cyert to get to the bottom of
the case, the Kuomintang
authoritieswereabletodelay
any furtherinvestigationand
thus cover up the matter.

Taiwan Communiquécom-
ment: Itishightimethat both
cases are resolved and come
toclosure. Itisapparent that
under the present circum-
stances the judicial and po-
litical systemin Taiwan — still under strong influence of the same Kuomintang under
which the murderstook place— has not had the courage to addresstheissue squarely.

Prof. Chen Wen-chengwith hiswifeand baby sonin
1981, just beforetheir fateful returntoTaiwan

g

We therefore appeal to the US Congress and the Obama Administration to take the
human rights clause of the TRA seriously, and urge the Kuomintang government in
Taipei to bring those who were responsible for these political murders to justice.

* k k k k ok ok ok ok ok k Kk Kk

Thejudicial circuscontinues

Inthetwo previousissuesof Taiwan Communiquéwereported extensively onthecourt
casesagainst President Chen Shui-bian, hiswife, and anumber other present and former
DPP government officials. The procedures used by the prosecution were criticized by
international observers as being severely flawed.

Below wefirst summarizeanumber of internati onal newsmediaarticles, which conclude
that thejudicial systemitself isontrial, and then give an overview of anumber of flaws
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in the proceedings, which in any other nation would have resulted in amis-trial. We
conclude with an assessment of the situation by Freedom House.

Thejudicial system itself ison trial

Duringthepast two months, the court proceedingsof courseledtoheadlinesin Taiwan's
newspapers, but al so received considerableattention in theinternational newsmedia. A

brief sampling: Copyright: Taipei Times

The London-based Econo-
mist published an article on
22 January 2009, titled Trial
and Error inwhich it stated
that “ aformer president and
thejudiciaryareinthedock.”
Thearticledescribed anum-
ber of examples of “soppy
improprieties’ and political
bias in the proceedings. It
concluded that “ ... the
judiciary’s lack of profes-
sionalismriskscreating pub-
lic cynicism about its inde-
pendence, undermining
both the drive against cor-
ruption and respect for the courts’ decisions.”

KMT tothejudiciary monkey: " Remember, only
pick the green ones."

On4 February 2009, the Global Post, aninternet newspaper, published anarticleby Mr.
Jonathan Adams (who often writes for TIME Magazine and the Christian Science
Monitor), inwhich he described how thetrial had “ morphed into a media circus.”

A few quotesfrom Mr. Adams' analysis:

Thetrial of former president Chen Shui-bian hasn’t even begun. But asfar asthemedia
and many Taiwanese here are concerned, the verdict isalready “ guilty.” ...

... the case hasturned into a media circusin which Chenisbeing tried in the court of
public opinion. The island’ s paparazzi-style media are hounding his family, and TV
stations are playing the story like a soap opera —think “ Dynasty” meets*“ Law and
Order” —whilehypingeverytwistandturn. Al of thishassomewonderingif Taiwan's
media and judiciary are giving Chen a fair shake.
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A coupleof weekslater, theNew Y ork Timespublished an articletitled Case against ex-
leader stirsuneasein Taiwan (21 February 2009), which focused ontheskit performed by
a number of prosecutors during a Ministry of Justice Law Day social event, in which
prosecutors mocked former president Chen. The article stated: “ Legal experts here and
arounstheworld citethe skit ... asone of several incidentsthat raise troubling questions
about whether the rule of law is being followed in the proceedings against Mr. Chen.”

Thearticle added: “ The case has prompted broader concerns about Taiwan'slegal code.
Its detention and criminal procedure laws were drafted in the 1930s and early ' 40s by
Chinese Nationalist legal scholars who mainly looked to Nazi Germany for ideas.”

Inaninteresting twist in the case, aHong Kong-born reporter for the Financial Times—
Mr. Robin Kwong—wasabletovisit Mr. Cheninprisonin Tucheng, asuburb of Taipei. In
thearticle, published in the Financial Timeson 22 February 2009, Mr. Kwong quotesthe
former president as admitting that he did not properly manage his family’ s finances, but
maintai ned that hewasnot corrupt, and that hisprosecution had been politically motivated
by the Kuomintang government in its efforts to move closer to China.

TheTaipel Times, Taiwan’ smain English-language newspaper (which—together with
theTaiwan News— hasdoneexcellent reportingonthecase), cameout with several biting
editorial scriticizing the proceedingsagainst Chen. Inamaineditorial titted Moretricks
in the Chen legal circus—published on 7 March 2009 — it stated: “ The proceedingsto
date in this most vital of trials have been so badly compromised that expert analysis
fromthe International Council of Jurists, for example, may be essential to demonstrate
the gravity of the problem.”

Inafinal note: at theend of January 2009, theformer president’ soffice published abook
writtenby Mr. Chenduring hisNovember-December 2008 pre-trial incarceration, includ-
ingal3-day hunger strike. Thebook, titled TheCr ossof T aiwan, consi stsof two sections:
“Long Live Taiwan” and“ Prison Conversations.” Inthefirst section he describesthe
five stages of hislife, and hisvision for Taiwan'sfuture. The second section contains
adiary hekept during hispre-trial detention. Thebookisbecomingabest-sellerinTaiwan.

Flawsin prosecution against former
President Chen

From mid-February through mid-March 2009, anumber of pre-trial hearingstook place.
The official trial against theformer president started on 26 March 2009, whilearelated
trial against his wife got underway on 17 March 2009. The president and his wife
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acknowledged that funds were transferred overseas, but denied that these were state
funds, but consisted of left-over campaign donations.

Inthefirst pre-trial session, on 24 February 2009, theformer president pleaded not guilty
to the corruption charges, and stated that it amounted to political prosecution. He
charged that the prosecutors had a political agenda, and that his transgressions were
similartothoseof Mr. MaY ing-jeou, whowasdeclared “ not guilty” ina“ Special Affairs
Fund” trial two years ago. The series of pre-trial proceedings also brought to light a
number of severeflawsin the prosecution. A very brief summary:

Photo: Taipei Times

*  Meetingsbetweendefenselawyers
and their clients were till taped,
andadmittedinCourtas* evidence”,
serioudly violating the basic prin-
ciple of lawyer-client privilege.
Earlierthisyear, Taiwan' sCouncil
of Grand Justiceshad outlawed the
procedure, but left a loophole in
that it wouldn’t go into effect until
1May 2009;

Former President Chen,leavingaCourt

*  The prosecution presented video- ion

taped interrogation of anumber of
witnesses as“ evidence.” However, many of the tapes had gapsin the soundtracks,
leading Chen’ sdefenselawyersto chargethat the tapeshad been doctored with, and
that information favorable to the defense had been removed,;

* The videotapes also showed that the prosecutors used threats to induce the
witnessesto confessto the charges. In one particularly disturbing episode, Special
Investigation Panel prosecutor Lee Hai-lung was heard telling former Hsinchu
Science Park Director Dr. JamesLee: “ If [what you say] isinawritten disposition,
you'll have an ugly death.”

* Inonepre-tria session in early March 2009, the prosecution objected to adefense
request for the calling of particular witnesses, because “ ... doing so might benefit
thedefendants.” Whichleavesonetowonder:isn’titabasicingredient of afairtrial
that the defense can call witnesses for the defense?
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Whileformer President Chen continuesto be detained, and istherefore prevented from
waging an adequate defense, one of themajor prosecution witnesses—ChinaTrust vice-
Chairman Jeffrey Koo Jr —wasabletotravel freely and evenleavethecountry for Ching;
Itdidn’t seemtomatter that Mr. Koowason Taiwan’ smost wanted list for several years.
Hereturnedto TaiwaninNovember 2008 and—inahighly suspi ciousmove— suddenly
became witness for the prosecution;

Taiwan’s democratic test continues

By Chrigtopher Walker and Sarah Cook. Mr Walker isdirector of sudiesand Ms. Cook isan
Asaresearcher at FreedomHouse. Thetwo vidted Taiwan in mid-January. Thisarticlefirst
appeared in the Taipa Times on February 17 2009. Reprinted with permission.

Since shedding authoritarian ruletwo decades ago, Taiwan hasachieved commendable
progress in democracy. On arecent visit, however, it was clear that while democracy
continues to flourish, a number of serious concerns have arisen that threaten to shake
public confidence in the country’ s democratic institutions.

Our meetingswith senior officialsof both major political parties, aswell asleaders
of Taiwan’s diverse non-governmental organizations and academic community,
reveal ed apal pable sensethat the political systemisbecominglesstransparent and
moreexclusive. Several developmentshavetriggered alarmsamong Taiwan’ scivil
society and international observers.

Firgt, thejudicial system’ simpartiality and ability toholdthecurrent government toaccount
has come into question. The restoration of the Chinese Nationalist Party (KMT) to full
political control intheaftermath of President MaYing-jeou’ sdecisivevictory inlastyear's
€l ections— aongwithan overwhelminglegislativemajority for hisparty — hasweakened
important checks and balances that had been in place over the previous eight years.

In the months since the KMT retook control, a spate of investigations have been
launched against former Democratic Progressive Party (DPP) officials and
businesspeople connected toit. The apparent imbal ance with which these casesare
being pursued rai ses concerns of selective justice. One prominent lawyer in Taipei
describes the phenomenon as a “judicial recession.”

Further exacerbating tensionisthe country’ spoliticized, tabl oid-style newsmedia,
especially the use of certain outletsto discredit (would-be) defendants before they
havetheir day in court. Six 24-hour cable news channels— four KM T-aligned and
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two favoring the DPP— pump out asteady diet of over-the-top coverageof political
and legal scandal. A robust flow of leaks enables a pernicious form of “trial by
media” for those pulled into the judicial vortex.

Thesephenomenacametoaheadintworecent cases. Thefirstisthat of former president
Chen Shui-bian. Theultimate decision ontheformer president’ sguilt or innocencewill
be decided by the courts, as it should be. However, the judicial process requires the
utmost scrupulousness to ensure there is neither the fact nor perception of political
interference. Sofar, such carehas Photo: Taipei Times
been lacking. A slipshod switch-
ing of judges just before year's
end and a grossly impolitic skit
mocking the former president —
during aparty organized by Min-
istry of Justice officials — have
raised eyebrows at home and
abroad about the seriousness of
the officials entrusted with han-
dling this sensitive case.

The second case involves the in-

vestigation into clashes between  protest against Chineseenvoy Chen Yunlin

policeandcitizensprotesting Chi- on 6 November 2008in Taipei
neseenvoy ChenYunlin’svisitto

Taiwan in November 2008. During thishistoric visit, morethan 100 demonstrators and
police wereinjured. Other citizens have complained of official harassment in response
to peaceful acts of protest.

TheNational Police Agency undertook onereview shortly after theevent, whichresulted
in mild discipline, followed, incongruously, by promotions of several key officers. It
apparently has undertaken a second more comprehensive interna review, but those
findings have not been made public.

TheControl Y uanisundertakingitsowninvestigation, but theextent towhichitsfindings
will bemadepublicisunclear. Perplexingly, theprocessof suchaninvestigation, or even
whetheritistakingplaceat all, remainsunknownto eventhemost well-informed members
of Tailwan'scivil society, let alonethe public-at-large.

Given the increasing unease with the trgjectory of democratic governance in Taiwan,
several immediate steps by the authoritiesto enhancetransparency would help lay such
concerns to rest.
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Comprehensive reports and regular status updates should be published of any inves-
tigations carried out by key government bodies, including the Control Y uan, the police
and other agencies, irrespective of the political orientation of their subjects.

Theauthoritiesshould also make adedicated effort to stop thedebilitating cycle of |eaks
from criminal investigations. Maand relevant senior officials must make clear that any
informationimproperly dispensed by prosecutors, investigatorsor any other judicial or
law enforcement body will not be tolerated.

Finally, as the current administration makes decisions that will affect generations of
Talwaneseto come— particularly inits sensitive cross-Strait negotiations— it should
take an inclusive and open posture toward the public. The combination of closed-door
talks with the Chinese Communist Party and a dismissive attitude regarding citizen
complaints of official abuse risks creating an atmosphere of highhandedness within
government and alienation outside it.

Several developmentsinrecent weeks—includingaCouncil of Grand Justices' decision
on the unconstitutionality of recording client-lawyer conversations and the Control
Y uan’ spubliccriticismof prosecutorial |eaks— areencouragingsignsthat Taiwan’ sself-
correcting democrati c mechanismsarefunctioning. Concernsremain, however, over the
evenhandedness with which standards of accountability are being applied.

Taiwan hasestablished itself asademocracy whose significance extendsfar beyondits
shores. In aregion wheretheideal s of democracy are directly challenged, fundamental
principles of transparency and pluralism need particularly vigorous safeguarding. The
current eraof closer relationswith China s government, known morefor secretiveness
and intolerance of dissent than for democratic governance, make these standards even
moreimportant for Taiwan.
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Report from Washington

Taiwan and the 111*" Congress
By Coen Blaauw, FAPA Headquarters

Sincethe November 2008 general el ections, the Congressional Taiwan Caucushaslost
atotal of 20 members. CTC co-chair Rep. Steve Chabot (R-OH) lost hisraceinthefirst
district of Ohio. Hewill be sorely missed. Hisseat at thehelm of the CTC hasbeentaken
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over sinceby Rep. Lincoln Diaz-Balart (R-FL) along-timefriend of Taiwan and senior

member onthe powerful RulesCommittee.

Inearly March, Rep. DanaRohrabacher (R-CA) resignedasCTC chair. Accordingtothe
Taipei Timesof 16 March2009, “ Rep. Rohrabacher, oneof themost ardent pro-Taiwan

legislators in Washington on Thursday said he would
resign from his position as co-chairman of the Congres-
sional Taiwan Caucus, saying his support for the Taiwan
Caucus would be pointless when Taiwan was working
with autocratic China rather than fighting againgt it.”

Rohrabacher said that his resignation was primarily the
result of agrowinggapingoa shetweenhimand Taiwan's
KMT government, whichisleaning much moretowards
China. Hisplacehasbeentakenover by Rep. Phil Gingrey
(R-GA). The November elections did not affect the
membership of the Senate Taiwan Caucus.

During the first week of the new 111th Congress, on 9
January 2009, long-time Taiwan supporter Rep. John
Linder (R-GA) introduced resolution HCR18 urging the
Administration to establish diplomatic relations with
Taiwan. Similar resolutionswereintroducedin 2005and
2007 by then Rep. Tom Tancredo (R-CO), whohassince
retired from Congress. Additionally, theresolution calls
for end to the U.S. One China Policy and Taiwan'sfull
membershipininternational organizations.

At the end of February 2009, staunch Taiwan supporter
and CTC member Congressman Scott Garrett (R-NJ)
issued a statement in the Congressional Record urging
his colleagues to join him in observing the 62nd com-
memoration of Taiwan’ sFebruary 28 massacrethat took
placein 1947 (see Remembering 228 on pp 9-13).

Congressman Garrett stated: “ The 2-28 event had far-
reaching implications. Over the next half-century, the
Taiwanese democracy movement that grew out of the

Congressman John
Linder (R-GA)

Congressman Scott
Garrett (R-NJ)

incident helped pave the way for Taiwan’ s momentous transfor mation froma dictator-
ship under the Chinese Nationalists to a thriving and pluralistic democracy.”
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Heconcluded: “ In someways, the 2-28 Incident was similar to the* Boston Massacre”
that occurred in the Massachusetts colony in 1770. Both events launched a movement
to full democracy and helped galvanize a struggle for independence.”
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Book Review
Taiwan; the Search for Identity by Prof. Jerome F. Keating

Reviewed by Gerrit van der Wees

ThisisJeromeK eating’ sthird book on Taiwan. Thosewhoread hisearlier works(l sland
in the Stream — reviewed in Communiqué no. 95, and Taiwan, the Struggles of a
democracy—reviewedin Communiquéno. 110) know hehasawarm spotinhisheart for
Taiwan, and a sharp pen aimed at the Chinese Nationalists of the Kuomintang.

In thisbook he returnsto the two main themes of his earlier works: Taiwan’s complex
history and the varied but converging Taiwanese identity of its people. In fact the key
message is“ the whole is greater than the sum of its parts’ , meaning that the island’s
strength isthat over the centuries it was influenced and shaped by a great diversity of
cultures, languages and peoples. He is thus critical of the efforts by the Chinese
Nationalists to impose their single-minded “ Chinese” identity on the population.

Hedoesthisthroughadozeninsightful, incisiveand hard-hitting sketches, each dealing
with aparticular angle of Taiwan’'shistory or theidentity of itspeople. Inthefirst one,
plaintively titled “ Taiwan, who'syour Mama?” he shows how recent archaeol ogical
discoveries of ancient jade workshops dating back to 2000 BC, indicate that the
Taiwanese aboriginal tribes were the center of athriving seatrade extending to all of
Southeast Asiaand evenasfar asNew Zealand. Heal so discussed recent DNA research
showing how most of the Polynesian popul ations apparently originated with one of the
11 aboriginetribesin Taiwan.

Another essay discusses the “ Taike Spirit”: the very down-to-earth Taiwanese spirit
which continuesto fight to befree. Thisspirit had to bend under successive colonizers,
but each timefought hard to achieveitsfreedom andindependence. Keating creditsthis
spirittotheinnovative, easygoingyet rambunctiousway the Taiwaneseareapproaching
everythingin life: politics, leisure and business not excluded.

He allocates several essaysto debunking the many myths surrounding former dictator
Chiang Kai-shek: hearguesthat the KM T’ s powerful propagandamachine had built up
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aglowing aura around Chiang, which was totally undeserved, and which prevented a
truly freeand democratic system from being establishedin Taiwan for many decades. He
shows how Chiang’s only purpose was to “recover the mainland”, and that Taiwan's
democracy suffered as aresult.

Inoneessay, “ Losing China”, Keating describes how from the early beginningsin the
1920s, the Kuomintang was a party “of the privileged, by the privileged, and for the
privileged.” He argues that, certainly, there

were noble people with noble ideas within the TATWAN
Kuomintang, but that — then as it is now —the The Search foxS"y
prevailing attitudeswerethoseof haughty arro-
gance, power, privilegeandentitlement, “ which
are difficult to surrender even for the noble
cause of one's country.”

Inafurther historical essay, “ Losing Taiwan”,
he highlightsthe destruction and corruptionin
Taiwan after the end of World War |1, which
occurred when Chiang's Chinese Nationalist
troops descended on the island, and treated it
likeoccupiedterritory.

LF. Keating #1550

In an essay titled “ Kaohsiung and Beyond”, T

Keating discusses the 1979 Kaohsiung Inci-

dent, which is generally considered the “ beginning of the end” for the KM T’ s martial
law, but also the lingering divide within the society due to the fact that no truth and
reconciliation process ever took place.

K eating partially blamesthe” don’'task, don’ttell” attitude, which prevailsamong many
withinthe KM T system. Hestates:. “ it was not perhaps on the scal e of German citizens
living outside Dachau or other prison camps, but it casts a pallor on those KMT
members who lived in, participated in, and benefited from the KMT's domination of
Taiwan. Many of these same people still hold office today.”

In hisfinal four essays, K eating focuses on present day Taiwan. Thefirstinthisseries,
“In Search of an adequate system” he argues that, although democracy has cometo
Taiwan, the playing field isnot level yet. Inaddition to the lack of transitional justice
mentioned earlier, he discusses the disproportionate advantage held by the KM T isthe
Legidative Yuan due to the inadequacies of the present single-district system.
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In a second essay, titled “ Finding identity and purpose amidst bamboozle” Keating
zooms in on the international media has largely failed to pay sufficient attention to
Talwan' s Taiwaneseidentity and mainly focused on the seesaw strugglewith China. In
Taiwanitself, themain mediaoutletssuchastheChinaTimesand United Daily arestill
KMT-dominated, and thusfollow itsindoctrination. Two other waysthe Taiwaneseare
being bamboozledisthroughthe KM T-dominated L egislative' Y uanand throughthefact
that the KMT is able to use money-politics to get the vote out.

A third essay, titled “ Kuo Yu-hsin and Taiwan’s democratic identity” , recounts how
inOctober 2005, then Taipei Mayor MaY ing-jeou tried to twist thefactsby arguing that
one of the pioneers of the Taiwanese democracy movement, thelate Kuo Y u-hsin, did
not support Taiwan independence. It was left to Kuo’s granddaughter DeeAnn to set
therecord straight: in aletter to the Taipel Times shewrote: “ This claim (by Ma Ying-
jeou) is patently false, and appearsto be either a cal culated effort by Ma to distort the
legacy of Kuo for political purposes; or an uninformed — and therefore irresponsible
—rewriting of history.”

Inafourth essay, “ Taiwan needsmorethan talk and promises’, Keating discussesMa
Ying-jeou, and presents him as one of the main “posing and bamboozling” politicians.
A quote: “ Maisnot necessarily an evil man; heis not even incompetent aslong as he
has an able-bodies staff. Inept is a more appropriate word for a man who has style
without substance and an image dependent upon hype.”

In hislast chapter, “ Let Taiwan be Taiwan”, Keating returnsto histheme“ The whole
isgreater than the sum of its parts’ and urgesthat the people of Taiwan be allowed to
create their own dream: “ The dream must be Taiwan’ s dream, not China’ s dream, not
thedreamof other countriesand not the dreamof profiteersaround theworld. All those
latter people will sacrifice Taiwan's identity for their own greed and a share of what
may now the China market but tomorrow will be another market.”

In closing: Keating's work presents razor-sharp insights into what “the Taiwanese
identity” is all about: it doesn’t pretend to be a scholarly work or a comprehensive
historical overview, but a straightforward and honest treatment of one of the most
important and sensitiveissues dealing with Taiwan. Highly recommended!

The complete title of the book is Taiwan; the Search for |dentity, by Prof. Jerome F.
Keating. SMC Publishing Inc., 2008, Taipel Taiwan. Theessaysinthiswork arebothin
Englishaswell asin Hanji.
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